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n 1998 the then Minister for Health, Frank
Dobson, announced that mental health legisla-
tion was to be reformed. So he set up an Expert
Committee (chaired by Professor Genevra
Richardson) to advise “on how mental health leg-

islation should be shaped to reflect contemporary pat-
terns of care within a framework which balances the
need to protect the rights of individual patients and
the need to ensure public safety” (para 1, page 1 of re-
port).

The decision to initiate reform was in response to
pressure from those who believed that significant
parts the Mental Health Act 1983 were incompat-
ible with the ECHR and, from the opposite direc-
tion, those who felt that the law was failing to pre-
vent dangerous mentally disordered people from
roaming the country killing innocent strangers.

On 22 October 1998 Paul Boateng, then Parliamen-
tary Under Secretary of Health, delivered a speech at the
first plenary meeting of the Expert Committee. He as-
serted that care in the community had failed. He gave as
reasons for the failure that it was under funded, under-
staffed and lacked a clear and appropriate legislative
framework to support it (p141). He went on to say that
the government intended to make significant additional
resources available to health and social care services to
underpin proper service provision. However, he also
said “If there is a responsibility on statutory au-
thorities to ensure the delivery of quality services
to patients through the application of agreed indi-
vidual care plans, so there is also, increasingly, a
responsibility on individual patients to comply
with their programmes of care. Non-compliance
can no longer be an option when appropriate
care in appropriate settings is in place. I have
made it clear to the field that this is not
negotiable”(p142). He confirmed that the
changes in service delivery would begin immedi-
ately. He said: “Of course, it is not possible to
change the law that quickly – but we do not
have time to spend in years of contemplation…
you have been asked to undertake this scoping
study… to kick-start the process and to accel-
erate the thinking around what the new legisla-
tive framework should look like”(142).

A Bill before Christmas 2005?
That was in October 1998. The Expert Committee re-
ported in November 1999, at the same time as a Green
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Paper was published. A White Pa-
per followed in December 2000,
and the first version of the draft
Mental Health Bill was published
in June 2002. The second version
of the draft Mental Health Bill was
not published until September
2004, and the subsequent report on
it by the parliamentary pre-legisla-
tive scrutiny committee was pub-
lished in March 2005. We have
been promised a Bill before Christ-
mas 2005, but the Department of
Health also freely acknowledges
that any legislation cannot possibly
come into effect before October
2007, and it may be delayed well
beyond that date.

This government does not make a
habit of failing to get the legislation
that it wants onto the statute books,
so how does it come about that the
urgency expressed by Paul Boateng
seven years ago has had so little ef-
fect – no Mental Health Bill yet,
and no prospect of implementation
for at least another two years?

Interestingly, everything that has
happened, or not happened, can be
traced back to Paul Boateng’s
speech to the Richardson Commit-
tee in 1998 where he correctly iden-
tified the problems but (partially, at
least) misidentified the solution. He
recognised that mental health serv-
ices were failing many of the people
they were designed to help, but he
didn’t make the connection be-
tween this and the rejection of help
by some patients, and so made the
mistake of believing that coercion
would be necessary to ensure com-
pliance with community treatment.
The government’s actions since
then have highlighted that initial
misunderstanding.

Boateng confirmed that changes
in the law would be accompanied
by changes in practice and increased

resources: “...we are going to make
significant additional resources
available to both health and social
care services to underpin proper
service provision. The policy will
also include the setting of national,
evidenced-based standards through
our Mental Health National Service
Framework. This framework will be
the vehicle which will help to eradi-
cate the unacceptable variations in
performance from one area to an-
other that have characterised Care
in the Community. What have
been at times sloppily provided lo-
cal services will no longer be toler-
ated” (p 142). And, to give the gov-
ernment the credit that it entirely
deserves, this was done and is still
being done.

Some progress
I doubt if anyone would claim that
the provision of mental health serv-
ices is now perfect, or that services
of equal quality are available con-
sistently across the country. How-
ever things are very much better
than they were, particularly in rela-
tion to the development of the Care
Programme Approach (introduced
in 1991). The CPA is intended to
ensure that anyone with an identi-
fied mental disorder sufficiently se-
rious to justify using the CPA is
followed up in the community for
as long as necessary, to ensure that
s/he receives the care, treatment and
support that s/he needs. A person
will remain subject to the CPA un-
til there is a consensus of the profes-
sionals involved that this is no
longer necessary.

Co-operation before coercion
An added refinement on the CPA is
the assertive outreach scheme.
(Anyone receiving assertive
outreach will be on the CPA, but

not everyone on the CPA receives
assertive outreach). This recognises
that some people are particularly
likely to disengage with services in
the community, for personal and
cultural reasons as well as reasons
arising from their mental disorder.
So assertive outreach makes ar-
rangements to provide some people
with intensive support, which could
involve, for instance, daily visits
from a Community Psychiatric
Nurse. If someone with a mental
disorder has a good, trusting, mutu-
ally respectful relationship with a
healthcare professional, it is more
likely that that s/he will continue to
co-operate with treatment voluntar-
ily. Assertive outreach is an example
of good practice arising from a pro-
found belief that co-operation is al-
ways to be preferred to coercion,
and that people’s reasons for not co-
operating are as likely to be rational
as psychotic. This belief reflects a
practical position as well as an ethi-
cal one... it is well understood in the
field of public health ( where the fo-
cus is on populations rather than
individuals) that the way to reduce
risk is to increase uptake of services
by, for instance, reducing stigma,
increasing accessibility of services
and raising the threshhold of confi-
dentiality. The government has fol-
lowed this method in dealing with
HIV/AIDS, so it is mysterious that
in relation to mental health it is
proposing coercive and threatening
proposals which will frighten po-
tential patients away from services
and thus increase overall risk.

For the patient, neither the CPA
nor assertive outreach is compul-
sory. However if s/he does not ac-
cept what is being offered, this in it-
self will lead to a review of his or her
case, to decide whether an assess-
ment to consider readmission to

Scott-Moncrieff:
care before
compulsion

C O U N S E L       O C T O B E R  2 0 0 5 31

M E N T A L  H E A L T H  L A W

R TURNING

Counsel_200510_scott-moncrieff.p65 19/09/2005, 11:1831


